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Mabo and others: Products or Agents of
Progress?*
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Professor Alloway, distinguished guests, members of the ever-expanding Mabo family, ladies and
gentlemen:

Thank you for this opportunity to address you this evening. | am a long way from home —
something of a southern interloper - but you have made me very welcome.

| pay my respects to the traditional owners of this land, the Bindal Wulgurukaba people and their
Elders, past and


http://www.jcu.edu.au/

Equally, my topic this evening - "Mabo and others: Products or Agents of Progress?" — raises,
deliberately, some questions.

Who were these "others"? Did these "others" include not just individuals in history (plaintiffs,
witnesses, lawyers, government administrators, activists generally) but also institutions, eg, the
High Court, the Parliaments and governments of this country, Queensland's policies and laws
applying to Indigenous communities, the common law of Australia? If so, what were their
separate roles inthis lengthy, hard-fought piece of litigation and its aftermath? Is "progress™an
apt word when we look back, 21 years on? And if so, what "progress" precisely are we talking
about?

It is appropriate at this lecture, in this University, in this town, to consider "others"for a
moment.

As you will know better than|, Eddie Mabo lived, worked, raised his family and studied here, in
Townsville, and the University library now bears his name. Indeed, this University, its staff and
students, played an important role in his life. Professors Noel Loose and Henry Reynolds,
amongst others, knew him well and assisted him. Significantly for the Mabo case, the JCU
Student Union and the Townsville Treaty Committee (of which Mabo and Loos were co-
chairmen) organized an important land rights conference on this campus inSeptember 1981.

At that conference people who subsequently became key players in the litigation delivered
papers, and/or spoke, and/or agitated over coffee. This motley crew included the lead plaintiffs
Eddie Mabo and Father Dave Passi, lawyers Greg Mcintyre and Barbara Hocking, and numerous
supporters including Aboriginal leader Lez Melzer, and members of the then-active Aboriginal
Treaty Committee, especially Dr Nugget Coombs angl poet Judith Wright. The conference

proceedings were published by the Students Union.
At this point, 32 years on (1981 —2013) we can play endless "but-for" historical games

concerning these "others". For example, if no 1981 JCU conference, no case? If no papers and
speeches at the conference voicing frustration with and criticism of the prevailing legal
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My third comment on the Mabo reform is that, when it comes to "retrospective construction”,



for the Meriam people, a second for the Yarrabah Aboriginal reserv



Carr continues:

"What seems to me essential is to recognize in the great man an outstanding individual
who is at once a product and an agent of the historical process, at once the

representative and the creator of social forces which change the shape of the world and
10

the thoughts of men."

I thinkmuch of this can be applied to Eddie Mabo. But the facts concerning the






I refer to nine factors that E H Carr, | suspect, would accept as causative "forces". Without
some or all of these, | very much doubt that we would be here this evening.

First, widespread criticism of the Bjelke-Petersen government's legal and administrative regime,
involving gross denial of human rights, on Aboriginal and



Without such 20th century developments as a phone and an airstrip (introduced largely to enable
quicker response to health emergencies), we Melbourne lawyers could not have visited the Island
(due to time and costs involved) to fa¢her evidence, nor could the Queensland Supreme Court
have flown to the island in1989 to hear that evidence. Without evidence, no case.

Eighth, the 1981 land rights conference, discussed above, which triggered the idea and, at the
same time, bought the plaintiffs, their supporters,



| repeat here my response set out in my book: (p 95):

"Clearly, accuracy and common sense were not pre-requisites for high office in
Queensland,



As is well known, the irony and tragedy is, that Mabo himself lost his claims and, it might be
argued, to that extent, his significance in history. | have no hesitation in saying that such a
conclusion would be factually wrong, not to mention unfair. But more of that later.

The larger point is: twenty years on, all sides now agree that hard-fought forensic battles —indeed
the use of formal court processes at all-are entirely inappropriate for assessing and determining
native title claims. A better way is needed-and some progress has been made. But significant
reform, | believe, 20 years on, is now overdue.

My Fourth and last observation on sy



fact.He died in 2008.

But for the courage and persistence of Dave Passi and James Rice, the case would, | believe,
have certainly failed. Let me explain.

This recitation of the demise, successes and failures of Eddie Mabo's colleagues brings us to the
central point: ignoring for the moment the broad sweep of history, including how the facts of
history are impacted by their telling, and retelling in many oral, written or digital forms, what was
Mabo"s experience, in fact, as principle plaintiff? Did he help **'mould the forces" or did the forces
mould him?



As to my second proposition —if only Mabo, case dismissed-unlike









The most important reform currently proposed would enable parties to agree to disregard the
historical extinguishment of Native Title in ‘environmental areas such as National Parks, and
Crown reserves.

In my view, this proposal points in the right direction, but is entirely inadequate if the denial of
recognition and/or compensation to those traditional owners most impacted is to be corrected. A
more radical approach that represents a genuine attempt to correct current injustices develops this
"disregard extinguishment"concept to its logical conclusion, that is:

Reversethe onus of proof. Here, once all parties and a Federal Court judge accept that the
claimant group descends from the original (1788) inhabitants of the claimed area, all sides should
then also accept that the claimants' connection to country and traditional rights to land have
continued to current times. The respondents (e.g. governments, mining companies) then bear the
onus of 'proving' that that title has been lost, e.g. by extinguishment. Such calls have been made
by now High Court Chief Justice Robert French, Paul Keating, Lois O'Donoghue and others.

Second is Constitutional reform which extends the above logic to the constitutional arena.
Current proposals are circulating following the Report (January 2012) of a Panel on Constitutional
Recognition of Indigenous Australians. Here, | would advocate entrenching into our
Commonwealth Constitution the recognition of traditional rights, as was done in Canada in 1982.
Section 35(1) of the Canadian constitution, introduced in 1982, states:

a. "The existing aboriginal and treaty rights of Aboriginal people of Canada are hereby
recognized and affirmed



